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ABSTRACT 

I . Dnaer, pravloas^ copyright la^lslatioq and ^ 

jurl^ptadenc©^ medleal^ and to^ lesser extent ^ edueatlonal 
proCessionalSr were afforded broad discretion under the judicially 
created fair use- doetrlne* The Copyright Act of 1976 creates a 
statutory definition of fair use and prescribes a test to be used in 

: determltilnpg when a use is "fair'' and. when it ie Inf rlngeaen t ^ Central 

^tir^tH^i^^t^tr^is~"i¥pacC^ of^potentlal^fiarlcet" tSIu^*^ 

f Biomedical cemmunlcatfon Involves^ M a Tery high unit cost 

- which Is ^ot offset by anything approaching -^ass distribution* Thera 
is no special axemptlon for, or understanding of, biomedical . 
comfflunication :in the new law.# with the result that the potantlal for 
.a restrictive impact ligr^at* Five referancas are cltad. 
auther/CHCV / ' 



* Saproduictlons supplied b.y lDRS ate the best that can be made * 
*: / f ' from the original doouiBent. - ' * 
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i GAL 111 storiansjcan. trace thfr^^ geverif hundred years^ ■ 

i Copyright stems, as does so much of our jurisprudence/ from the ^glisll Common La^^^ s 
traditions on which the Constitution of the United^tates is basedi jiTthe United States* > > ' 
. copy nghfextends from Article One^-Section 8 of the Constituti^ whl^h ^ipwwered Co : 
; "to promote the Progress of Science an^e usefur Arts fay securlnl for li^nited Times to , - f 

Authdrs and inventors the exclusive Right to thar respective Wntings and^D 

^ ; The Congress enacted the first copyright law in,J790. In 1909 a revised copyright ; 
law was passed. This'ls essentially what we bad to woH< with until the Copyright Law of ' 
1976 was legislated. 1,909 wis an unfortunate year for the establishment of^gulatlons 
for copyright. Although the great age of American inventing had been goin^n for several 
decades , the nation was just barely looking towards the sta^ of thf^ge of electronic commu- 
nication . Moti on pictures had existed for several years, sijjl^hotogfephy for almost a century , 
phonorecords for several decades. However, radio MWmuni cation still consisted for the most * 
part ^-^ of ships at sea sending dots and dash^^f television was an untested theo^ ' ■ 

home recording devices Were unknown, an^^ course, there v^s no such'^thing as photocopying, 
. This law, with no statutoiv^emition of 'fair useS has la^^^^ 

•xerox' is more than just a worst's a noun, verb> adjective, and adverb. 'Although practically 
obsolete at birth, the Copr^htlaw of 1909 lived for almost 70 y|ars and has made few^ - 
frfends In Its lifetimev^^ " ^ / 

After approximately 20'yeaKs work. Congress has'revis,ld the cbpynght laws.. We 



are now es^periencing the transltioh between the Act of 1909 dnd the Afit d^^ On 
January 1, 1978, there will exist only one copyright statute^ ;Pub lie Law 94-553. 

Many ef the familiar aspects of the old law vrt II rema^^^^ Copyright will continue to 
be secured by authors, inventors and 'creators' of woi^(s; Tlie legitimate subject areas for; 
copyright will also remain the same. What may not be copyrighted also remains the same: 
y concepts. Ideas, systems, methods, principles of operation, procedures, etc. CopyrLght 
rrnn^^es/er secured for such material, rathe^the author-creator secures orottcti on for th<» mannf*!- 



■ .. * orsiie 'presents' the material. The new law also re-enacts the,princip,Ie of 



-S- "- •' - : ■ -^^ r"; i - .. .. .. . . . 

■• ■^39Pyfl|'j-fof-h«''e« .Copyrlght-fot^hire covers* work prepared by an employee during the 



, ■ normal|c|Burse of Ji[s occupatron, or a work specifically commissionid by another source. 
' , I !»;the|,fe leases the right to secure copyright is retained by the employer or commissioner 



Iniir^'jrjbf specific written authorization to the contrary. Although it is not uncommon that 
tins Hgbt be waived by the employer, the law can only be satisfied by contractual permission,. 
notbyVjBrbal understanding or 'encouragement'. ' ^ ' '. 

;* the Copyright Act of 1976 significantly altera the duration of copyrighted material. 
MateKM copyrighted since the formal enactment of the Public Law 94-553 is cov.eretf for 



the liit of the copyright hoMer, plus 50 years. This automatically places all new copy- , 
rights into the estate of the copyright holder, (Under the old law,' copyright was for 28 
years-wi.th a one term renewal of 28 years on request of the author.) For wori<s made 'for 
hire', the copyright extends for 75 yea're on!/.. There are only 5 yeai^" f rom the time a 
work is published with the copyright notice, to apply for fornial copyright protection. ' 

Ma^riali>hich were copyrighted under the 1 909 law and^^ - 
term (i.e. first 28 year period), will have to be renewed when the term expi Hes . ' However, - 
this renev^l will last for 47 years. Materials in their second term, or 28-year period, ^ 
Will automatiqally gain an extension of 19 years in addition to the second term of 28 years. 
Materials that have already entered thfe'public domain may not re-obtai.n fiopyfight protection. * 
However, if an existing contract allows for use of material for its second 2fi year terrfi, that ^' 
contract will pot ehdure fg: the period of the eKtra 19 years provided by the copyright faw.\ 
T-he right to use the material for the additional 19 years -revertis to the" copyright holder.g 

What Is and.! s" Not 'Fair Use' .. . ' / 

The law and- the Constitution state that the copyright shall give the holder ^exclusr/e' 
rights to his material for a limited time. Why debate the so-called 'fairAJse' concept? /The 



f; SsM<^ i9<)9 .made;^O Tllentlon.o^fair;use. Tliis doncebt Was created by the coiiiti.^: t 
.' ,: Wea|ehihd fef> use^w^^ that critic^; commeritators and teachef-researqhe^s could'ftake use of ; 



• 7 -ceitain partis of other peoples' work In the legitimate interest of promdti ng science, the art^ v '^^ 

; and edijcation . Th6 courts' justiff cation for what amounts to ' amend! ng' an act of Congress^ ""^^ - 
. was Stated Constitutional reason for having eopyright/^Uo promote Science and the useful Arts" . 
; It was the opinion of various courts' that to take theword ',ekclusl ve' literal ly would hi nder 
/v mther than promote the progress of the nptl^^ YM/rn creating the of feir use, the 

V ■ courts indicated that decisions^ad^ a cas|rby^case basis of what Was fair use and 
jfifringement, only beggedj^ until Congress could state what It meant by fairuse. In 
other words rather thap<|ttempting to establish universal rules, the courts were in effect saying, 
"this is all right^for now," and "for the time being this infringement". As one legal scholar 
put it, fajrwie became ao^m^^ 
' Indeperryent cWation arid the jungle of unmitigated plagiarisrii" .3 Under the old law, a frequently 
; "^fitimate^ defense in an infringe^^^^^ ■ 
/ Commercial in nature, this defense was especially strong If one woriced for a nonprofit institution 
/■: such as a school or hospital. ; 

... /- ' Under the old law, biocomrnunlcations W^ 

'■■ - .< ■ ' ' ' ■ ^ • ■ - ■ ■ ' ' ' '■• . ' , ■ ' 

courts. One case involve^.the 1^^^ Ubraiy of Medicine. 

They were In the business of pystematlcally photocopying, on request, entire joumal articles.. 

, In 1976 alone, suqh-copying amounted to 179,490 possib^ 

/ Williams and V^ilkins Cbmpany sued, claiming wlw The Company won an 

lnttla! deci"slon 'stating that the doctrine of 'fair use' did not apply in their case. However, on 

7 - appeals, the NIH and NbiVI were upheld. In Its decision the Court sounded a warning", . . since 

the problem of' accomodating the Interests of science with those of the publishers (and* authors) 

^^ ealleifundanientally for legislative guidance, which has notyet been given, we sliouldnot, 

dufiii€|;the period before; congressional action is forthcoming, place such a risk of hann on science 
. ' ^j-nd medicine". 4 » ' ^ 

-ERIC • : ' '.^ 



Now that Congress has acted, fair use has a statutory definition.. The concept of 

^ ^Jalt useJoj|Sjp^^^ that taking a segmenf 

of a movie te tl«fe equivalent of quoting a paragraph from a book. The law, however does 
not take that view. Extracting a sequence from a movie is considered to be an attempt to 
capture tlie essence of the movie and this can rarely fae done without darnaging the value bf 
the entire copyrighted work. Obviously, there can be no 'fair use' of a single picture or 



graphic Wori<. Copying pictorial or photographic material using a different medium, i.e. 



^ ark , uopying pictorial or pi 
having an artist copy a photograph in pen and ink will not avoid the charge of infringement. 



The n ew law i s .very speci f i c about^the use of photocopying machines and other devices- 
that exist now or may be 'developed in the future' . On viewing the rules with their speci fica- 

.Hons on numbers of copies, whether or not they are available at fair maH<et value etc. , the 
reader will immediately want to make a comparison between this law, and Prohibition In terrtis 
, of potential enforcement. The atialogy would not be enttrely Invalid, however , ask would > 
teem that the mass copying policy of the Natipnal Institutes of Health and the National Library 
of Medicine will again be reviewed. It is true that under certein circumstances!, multiple . 
copying may be allowed, but prohibition exists as, to it being 'systematic' , 'dire^^ 
higher authority' , and a substitution for regular purchases. Perhaps the most significant 

"Change ln the fair use concept Is one of the statuatoiy factors In determining whether or hot 
Infringement has occured. The qlourts now must assess "the effect of'the use bf the copy on 
: the potential mari<et for our value ofthe cqpyrighted wori<"i The defeiise of nartcbrnmercial 

use, or nonprofit instltutloh Is nbvlonger valid. Is your use to some rfegi%e denying sbmeone 

the livelihood he may be entitled to from his work ? You can harm the markel value of someone' s 

work while engaging In nonprofit activities just as well as if you were publishing or creating . 

for'profit. As thi'cast history of the copy^p law.devilopes, this may well be one of the ' 

most significant se^^^^ t ^ • 
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The Copyright Act of 1976 -- an Individual Law - - " - , / ' 

- ^henTnvolved in'tHg¥rM of CQByright ana'i^n^ " 
prohibitions, exclusions, etc., i,t4nust be remembered tHat when you obtain a copyright, 
the^e aspects ofthe law come'^with it. Rigfils under copyright are 'negotiable' . Many 
communicators will wonder how som?one:€lse can 'get away' with doing something which 
seems to be illegal. 'Of course, there's the pos'slbilitythat such, a person hasn't been caught 
yet, but the answer probably^ lies Fn-a dontractiial arrangement which the user and the copy- 
right holder have negotiated. Therefore, knowing that someone else is doing something 
doesn'tTTiean you can do iJti:^"Conv^rseIy, findinro^ut^hatlWefone^^ 

doesn't mean you ean't do it. It's a question of negotiated rights. Users of copyrighted^"- 
material must bear in mind that once the author or creator has secured his copfyright and placed 
one of the authorized symbols m his wo^, The responsibility to be aware of and abide by "the 
regulations of the'copyright act is an affinnative "duty belonging to the potential user. An 
unsuccessful defendant may be assessed total court costs and legal fees of the plaintiff as 
well as assessment for damages ^ " ^ 

Biocommunication -- A Potentially High Impact Area ■ 

Education in general and; Biocommunication In particular have the'potential tts be high 
impact areas as we begin to look for the effects of the new copyright law. The reasons for . 
this are numerous: 1) The Courts have always been lenient with people in medieine regarding 
fair use.- 2) Certain practices which have received a temporaiv Judiciar apprbvar now appear 
to be bannedi* 3)' The noncotnmercial or nonprofit use of copyrighted material is an eKtremely 
poor defense, if applicable at all. 4) The prtoduction of blomedia with its large numbers of 
lllustratibtis, slides| Video tapes etc., make: Biocommunication a high unit cost business. 
5) The cost ptsueh media Is fuitfier increased by its lack of true 'mass distribution' . 6) The 
'spirit' of the new la the side of jthe copyright holders and 7) the courts have 



? y;/'i . V Institutions involved in larg| scalie :B|icdmmuhicatio^^^ 
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^-r-tl^eir1ega|isMfft6 fon^^ 

• ^ ; V^^^^ will enable siich operations 

; ^ to continue v^tlim also minlnTize conflicts within an institution 

; v^atween tii^^^^ ih couit ana tfrose whaHo n 

; : vyhj things can't be me Itjs truethat a legal ^iistoo'^^^m^^^ nov/ Be built to 

^ |:, go with this law> but this legal histoiy^ be buiit in the court room; The defendant' r bench ; 

irnot the forum of the ^ocommunicpto^^ " , ' } ■ ' 
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